A.     Because   this was not a safety issue and we didn't
want  to  involve  safety in it.     This  was  strictly a contractual
issue  interfering with mine management.

Q.     Then why didn't  you say,  "We'll  take  the man's mine
committee  job  and we won't worry about  safety"?

A.     That's all  we did.     We just decided   to make a
distinct difference and  not  say anything about  his  safety
job,   so   someone might come along  later like  today and   say
that we were making  that kind  of inference,  and we weren't.

Regarding  the  portable  toilet  incident,   Mr.  Herndon  testified as  follows
(Tr.   69-70):

Q.     And  you say your policy was  on the  portable potty
deals  that each man would carry out  his  own?

A.     Yes.     If he used it,  yes.

Q.  Are you familiar with the situation where Charley
Blankenship was told to help Randall Evans to help carry one
out?

A.  After it happened, yes, I was made familiar with it.
Q.  Why did that foreman give that order?

A.  You get in forty inches of coal and you try to
carry a box. We talked about the box, a wooden box.  The
Port-a-Potty was in a three-quarter inch plywood box with
handles on each side of it.  And like the man said, try to
pick it up and bend over and walk.

It was just a thing of helping your buddy.  And he didn't
take it outside.  He helped him take it three hundred foot
to the end of the track and Mr. Evans took it on outside.
And he was the logical man to help because his machine was
down and he was his helper.

Q.  You mean individual miners working underground in
low coal don't have to struggle and carry bigger loads than
that portable potty?

A.  Sure they do.  But as the supervisor, you want to
make it as easy as you can on a man whenever you can.  Why
should we leave Mr. Blankenship sitting there on a miner not
operating and have Mr. Evans do something that would be twice
as hard on him as it would if Mr. Blankenship had helped him?d about getting  in  trouble on up the
